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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MICHELLE KATHERINE IHM,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46220-2018
LATAH COUNTY NO. CR-2017-3208

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michelle Katherine Ihm appeals from the district court’s order revoking withheld
judgment, judgment of conviction, and order retaining jurisdiction. She contends the district
court abused its discretion when it revoked her probation and her withheld judgment because
there is every indication she could have been successful on probation if given another
opportunity. She also contends the district court abused its discretion when it sentenced her to a
unified term of four years, with one year fixed, considering the mitigating factors that exist in
this case.
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Statement of Facts and Course of Proceedings
Ms. Ihm was charged with two counts of attempt to intimidate a witness and three counts
of felony violation of a no contact order, all concerning her boyfriend.

(R., pp.78-83.)

Following mediation, the parties entered into a plea agreement pursuant to Idaho Criminal
Rule 11(f)(1)(C). (R., pp.106-17.) Ms. Ihm agreed to plead guilty to one count of violation of a
no contact order and the State agreed to dismiss the remaining charges and two other cases (CR2017-2588 and CR-2017-2804). (R., pp.106-14.) The parties agreed Ms. Ihm would receive a
withheld judgment and would be placed on probation for up to five years. (R., pp.106-14.) The
district court accepted Ms. Ihm’s guilty plea, and entered an order on January 24, 2018,
withholding judgment and placing Ms. Ihm on probation for four years. (Tr., p.29, L.21 – p.30,
L.13; R., pp.134-42.)
On March 1, 2018, the State filed a motion for a bench warrant, attaching a report from
Ms. Ihm’s probation officer indicating Ms. Ihm was not complying with the conditions of her
probation. (R., pp.143-49.) The State filed a notice of supplemental probation violation on
May 24, 2018, alleging Ms. Ihm committed the crimes of battery, battery upon a peace officer,
and resisting or obstructing an officer.1 (R., pp.160-68.) The district court held a hearing on
May 30, 2018, and found Ms. Ihm violated the terms and conditions of her probation for failing
to comply with her probation officer and failing to comply with a validly issued direction;
committing battery upon a peace officer; and resisting or obstructing an officer. (Tr., p.96, Ls.217.)
The district court revoked Ms. Ihm’s probation and her withheld judgment and sentenced
her to a unified term of four years, with one year fixed, and retained jurisdiction. (Tr., p.122,

2

Ls.10-14, p.123, Ls.12-13.) The order revoking withheld judgment, judgment of conviction, and
order retaining jurisdiction was entered on June 21, 2018, and Ms. Ihm filed a timely notice of
appeal on June 28, 2018. (R., pp.187-95.)

ISSUES
I.

Did the district court abuse its discretion when it revoked Ms. Ihm’s probation and her
withheld judgment?

II.

Did the district abuse its discretion when it sentenced Ms. Ihm for felony violation of a
no contact order to a unified term of four years, with one year fixed, considering the
mitigating factors that exist in this case?

ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Ms. Ihm’s Probation And Her
Withheld Judgment
A.

Introduction
Ms. Ihm does not contest the district court’s finding that she violated probation by,

among other things, failing to comply with a validly issued direction from her probation officer.
However, she contends the district court abused its discretion when it revoked her probation and
her withheld judgment because there is every indication she could have been successful on
probation if given another opportunity.

B.

Standard Of Review
“Once a probation violation has been established, the decision whether to revoke

probation and impose a suspended sentence is within the discretion of the trial court.” State v.
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At the beginning of the evidentiary hearing, the State withdrew the allegation that Ms. Ihm
committed the crime of battery. (Tr., p.41, Ls.6-10.)
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Pierce, 150 Idaho 1, 5 (2010) (citation omitted); see also State v. Murillo, 135 Idaho 811, 814
(Ct. App. 2001) (stating that if a defendant with a withheld judgment violates probation, the
district court may impose any sentence which might have been imposed originally).

“To

determine whether there is an abuse of discretion this Court considers whether: (1) the court
correctly perceived the issue as one of discretion; (2) the court acted within the boundaries of
such discretion and consistently with legal standards applicable to specific choices; and (3) the
court reached its decision by an exercise of reason.” Id. (quotation marks and citation omitted).

C.

The District Court Did Not Reach Its Decision To Revoke Ms. Ihm’s Probation And Her
Withheld Judgment By An Exercise Of Reason
“In determining whether to revoke probation, a court must examine whether the

probation is achieving the goal of rehabilitation and consistent with the protection of society.”
State v. Cornelison, 154 Idaho 793, 797 (Ct. App. 2013) (citations omitted). The district court
did not reach its decision to revoke Ms. Ihm’s probation by an exercise of reason because her
probation violations did not indicate she could not be supervised safely in the community.
Just over a month after Ms. Ihm was placed on probation, her probation officer completed
a form indicating Ms. Ihm had failed to attend a scheduled appointment, and had refused to
contact him. (R., p.149.) The State filed a motion for a bench warrant based on this allegation.
(R., pp.143-49.) With respect to this allegation, Ms. Ihm’s probation officer testified at the
violation hearing that he was aware that the no contact order protecting Mr. Ihm’s boyfriend had
been lifted, but was still not willing to let Ms. Ihm live or have contact with her boyfriend
because “she was brand-new” on probation and he wanted to review the case before making a
determination. (Tr., p.55, Ls.7-25.) While Ms. Ihm recognizes she should have complied with
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the directions from her probation officer, she contends her failure to do so can be explained, in
part, by the probation officer’s misunderstanding of the no contact order violation.
In its notice of supplemental probation violation, the State alleged Ms. Ihm violated
probation by committing battery upon a peace officer and by resisting or obstructing an officer
when she was arrested on a bench warrant for the probation violation. (R., pp.160-68.) At the
violation hearing, one of the officers testified he and another officer advised Ms. Ihm they were
arresting her for a no contact order violation. (Tr., p.65, Ls.12-18.) This was incorrect, as the no
contact order had been lifted, and the officer acknowledged that he could see from Ms. Ihm’s
perspective why she might have been confused. (Tr., p.66, Ls.1-11, p.86, Ls.1-3.) While the
officers’ misunderstanding about the basis for the arrest warrant does not justify Ms. Ihm’s
conduct, it does not suggest that probation was not achieving its desired goal.
Taken together, the conduct Ms. Ihm engaged in which constituted a violation of her
probation does not indicate she could not be supervised in the community. Instead, her conduct
appears to have resulted from a misunderstanding regarding the status of the no contact order
protecting her boyfriend. The psychologist who evaluated Ms. Ihm as part of the presentence
investigation noted Ms. Ihm does not have a history of violence or a plan to harm anyone, and
has remorse for instances where she has caused harm in the past. (Conf. Docs., p.7.) The
psychologist concluded the main risk presented by Ms. Ihm was her possible resumption of
stimulants use. (Conf. Docs., p.7.) Significantly, Ms. Ihm did not violate probation by using
stimulants. It appears that, if given another chance at supervision, with the understanding by all
involved that the no contact order had been lifted, Ms. Ihm could be successfully supervised.
The district court abused its discretion by revoking Ms. Ihm’s probation and her withheld
judgment on the record presented.
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II.
Considering The Mitigating Factors That Exist In This Case, The District Court Abused Its
Discretion When It Sentenced Ms. Ihm For Felony Violation Of A No Contact Order To A
Unified Term Of Four Years, With One Year Fixed
A.

Introduction
Mr. Ihm asserts that, given any view of the facts, her unified sentence of four years, with

one year fixed, for felony violation of a no contact order is excessive.

B.

Standard Of Review
Where, as here, the sentence imposed by the district court is within statutory limits, “the

appellant bears the burden of demonstrating that it is a clear abuse of discretion.” State v. Miller,
151 Idaho 828, 834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)). “When a trial
court exercises its discretion in sentencing, ‘the most fundamental requirement is
reasonableness.’” Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)). “A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation or retribution.” Id. (citation
omitted).

“When reviewing the reasonableness of a sentence this Court will make an

independent examination of the record, ‘having regard to the nature of the offense, the character
of the offender and the protection of the public interest.’” Id. (quoting State v. Shideler, 103
Idaho 593, 594 (1982)).

C.

The Sentence The District Court Imposed Upon Ms. Ihm Was Not Reasonable
Considering The Nature Of Her Offense, Her Character, And The Protection Of The
Public Interest
Considering the mitigating factors that exist in this case, and notwithstanding the

aggravating factors, the district court abused its discretion when it sentenced Ms. Ihm to a
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unified term of four years, with one year fixed, for felony violation of a no contact order. This
sentence was not reasonable considering the nature of Ms. Ihm’s offense, her character, and the
protection of the public interest.
Ms. Ihm’s offense was based on her writing a letter to her boyfriend from jail saying how
much she loved him, and asking him to call her attorney to remove the no contact order. (Conf.
Docs., p.10.) Ms. Ihm also had two other people contact her boyfriend with similar (nonthreatening) messages. (Conf. Docs., pp.10-11.) These actions were criminal, as there was a no
contact order in place at the time protecting Ms. Ihm’s boyfriend, but they did not warrant a term
of incarceration. Ms. Ihm and her boyfriend resumed their relationship prior to sentencing, and
the no contact order was lifted at her boyfriend’s request. (Conf. Docs., p.12.) During the
presentence investigation, Ms. Ihm’s boyfriend described her as “a terrific gal.” (Conf. Docs.,
p.12.)
Ms. Ihm’s character also does not justify a term of incarceration.

Prior to her

incarceration, Ms. Ihm lived in Moscow, Idaho, with her mother and stepfather. (Conf. Docs.,
p.18.) Ms. Ihm was 30 years old at the time of sentencing; her boyfriend (the subject of the no
contact order) was 59 years old. (Conf. Docs., pp.9, 18.) Ms. Ihm had been gainfully employed
in the past, and her employer described her as having a good attitude when working. (Conf.
Docs., p.20.) It appears that Ms. Ihm was previously involved in an abusive relationship, and
made a series of bad decisions after that. (Conf. Docs., pp.84-85.) Ms. Ihm has a history of
alcohol, marijuana, and methamphetamine use, and the psychologist who evaluated Ms. Ihm
concluded her primary diagnosis is stimulant use disorder, most likely severe. (Conf. Docs.,
pp.5, 21-22.) Prior to sentencing, the district court received a character reference from a woman
who described Ms. Ihm as “a caring, compassionate person with good moral character.” (Conf.

7

Docs., p.45.) Ms. Ihm’s mother described her daughter as someone who “would do anything for
anybody in need, and would give you the shirt off her back if you asked for it.” (Conf. Docs.,
p.84.) There is nothing about Ms. Ihm’s character that would indicate a sentence of incarceration
was necessary.
Turning to the final factor, there is no indication that a sentence of incarceration was
necessary to protect the public interest. The psychologist who evaluated Ms. Ihm concluded she
presents “only a modest (at best) risk if at large.”

(Conf. Docs., p.7.)

The presentence

investigator recommended probation, noting the importance of substance abuse counseling and
mental health treatment. (Conf. Docs., p.25.) Considering the record as a whole, the district
court abused its discretion when it sentenced Ms. Ihm for felony violation of a no contact order
to a unified term of four years, with one year fixed.

Ms. Ihm should have been placed

on probation.

CONCLUSION
Ms. Ihm respectfully requests that the Court vacate the district court’s order revoking her
probation and her withheld judgment, and remand this case to the district court with instructions
to enter a withheld judgment and place her back on probation. Alternatively, she requests that
the Court reduce her sentence as it deems appropriate, or remand the case to the district court for
a new sentencing hearing.
DATED this 7th day of December, 2018.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 7th day of December, 2018, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
AWR/eas
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